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SUPREME COURT OF APPEALS OF VIRGINIA. 



Charlottesville Hardware Co., Inc. v. Perkins et al. 

Nov. 1, 1915. 
[86 S. E. 869.] 

1. Mortgages (§ 107*) — Construction — Operation— Lien and Pri- 
ority. — Where a purchaser of land incumbered by a purchase-money 
trust deed executes another trust deed thereon, the holder of the 
latter deed is charged with notice of the recitals in the deed under 
which his mortgagee holds, whereby the purchase-money debt was 
assumed by ihim, and hence the purchase-money trust deed takes 
priority over the second deed of trust, although recorded subse- 
quently thereto. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 382, 
390, 391; Dec. Dig. § 167.* 10 Va.-W. Va. Enc. Dig. 42, 47. See 
•'The Deeds of Trust Puzzle." 1 Va. Law Reg. 4, 254.1 

2. Mortgages (§ 151*) — Construction— Priority — Judgments. — An 
owner of land conveyed it and took back from the grantee a deed 
of trust to secure the payment of the purchase money; the two con- 
veyances being expressly made parts of the same transaction. Sub- 
sequently a third party obtained a judgment against the purchaser. 
Held, that the deed of trust took precedence over the judgment, re- 
gardless of time of recordation, since, until the debt secured by the 
trust deed is paid, the purchaser has no interest in the land to which 
the judgment can attach; his seisin being presumed to have been 
instantaneous, or transitory. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 307, 
309-311, 314-329, 332-336; Dec. Dig. § 151; Judgment, Cent. Dig. § 
1371.* 10 Va.-W. Va. Enc. Dig. 48.] 

Appeal from Circuit Court, Albemarle County- 
Suit by W. A. Perkins, Trustee, and others, against the Char- 
lottesville Hardware Company, to obtain the direction of the 
court in disbursing a fund derived from a sale under a deed of 
trust. From the decree rendered, defendant appeals. Reversed 
and remanded, with directions. 

C. W. Allen, H. H. Walsh, and George Perkins, all of Char- 
lottesville, for appellant. 

White & Long and G. M. McNutt, all of Charlottesville, for 
appellees. 

Kelly, J. C. H. Walker, being the owner of a tract of land 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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upon which there was a deed of trust for $4,262.50, conveyed the 
same on August 22, 1912, to J. R. Elam by a deed, recorded 
September 28, 1912, containing the following recital : 

"The consideration for this deed ($7,500), mentioned above, is 
provided for as follows: The said Elam pays in cash on deliv- 
ery of this $537.50, the receipt of which said Walker hereby ac- 
knowledges. On the execution of this deed also he gives to said 
Walker his (Elam's) three separate bonds each for $900.00 (ag- 
gregating $2,700.00), all dated this 22d day of August, 1912, 
all bearing interest at six per cent from this date until paid, in- 
terest payable annually, all waiving homestead, and all secured 
by a deed of trust on the land itself, which deed and this are 
parts of the same transaction. 

"In settlement of the residue of said purchase money the said 
Elam hereby assumes and promises to pay the debt of $4,262.50, 
with interest thereon at six per cent from this 22d day of Au- 
gust, 1912, till paid, to H. C. Michie, or his assigns, which debt 
is secured by a deed of trust on the land hereby conveyed, re- 
corded in said clerk's office in Deed Book 133, page 181." (Italics 
ours.) 

The deed of trust from Elam to Walker to secure the balance 
cf purchase money and recited in the above conveyance was 
not recorded until September 5, 1913. 

On November 1, 1912, J. R. Elam executed another deed of 
trust on this land to secure a bond for $3,000, payable to his 
father, G. W. Elam. This paper was recorded December 7, 1912. 

On July 11, 1913, the Charlottesville Hardware Company ob- 
tained a judgment, which was docketed three days later, against 
J. R., Elam, for $774.75, with certain accrued and accruing in- 
terest and costs. 

Default was made in the payment of the first lien for $4,262.50, 
and the trustee, W r . A. Perkins, upon the request of the owner 
of the debt, foreclosed the lien and sold the land at public sale 
for $6,100. After paying the Michie debt in full, with the ac- 
cumulated interest and costs, the trustee still had in his hands 
about $1,000, an amount insufficient to pay all, or indeed either 
one, of the remaining obligations of J. R. Elam owing, as above 
set out, to C. H. Walker, G. W. Elam, and the Charlottesville 
Hardware Company, each of whom claimed the balance thus re- 
maining in the hands of the trustee. Confronted with this sit- 
uation, the trustee, W. A. Perkins, brought this suit to obtain 
the direction of the court in disbursing the fund. 

The decree of the circuit court from which this appeal was 
taken awarded the fund to G. W. Elam. From a carefully pre- 
pared written opinion found in the record it appears that the 
learned judge who decided the case below treated the three con- 
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flicting claims involved in this controversy as having the follow- 
ing primary status: 

(1) Walker's purchase-money deed of trust, though not re- 
corded until after the execution and recordation of G. W. Elam's 
deed of trust, good against the latter on the ground that G. W. 
Elam was charged with notice by the recitals in the deed of con- 
veyance from Walker to J. R. Elam. 

(2) G. W. Elam's deed of trust good as against the Char- 
lottesville hardware Company's judgment, because recorded be- 
fore that judgment was obtained. 

(3) The Charlottesville • Hardware Company's judgment good 
as against the Walker deed of trust, because the latter was not 
recorded until after the judgment was obtained and duly 
docketed. 

If this classification of the original standing of these three 
claims be correct, it is manifest, as the circuit court held, that 
the situation presents the confusing and illusive triangular con- 
flict of liens which is not unfamiliar to the legal profession in 
Virginia under the name of the "Deeds of Trust Puzzle." See 
1 Va. Law Reg. 4; Id. 254; 1 Min. Real Prop., § 660. The 
aforesaid opinion of the lower court and much of the argument 
by counsel for G. W. Elam and for the hardware company, re- 
spectively, were based upon the assumption that a decision of 
the case in hand necessarily involved a solution of this problem. 
It is contended, however, by counsel for Walker, that the case 
is free from any such difficulty, because Walker's deed of trust, 
as an original proposition, has pricrity over the claims of both 
of the other competitors for the fund in litigation; and we are 
of opinion that this contention must be sustained. 

[1] As to G. W. Elam, it is clear that he took his deed of 
trust with constructive notice of Walker's claim. He is con- 
clusively charged with notice of all the information contained in 
the papers in his chain of title, and the recitals in the deed from 
Walker to J. R. Elam were entirely sufficient to bar any claim 
on G. W. Elam's part to the position of an innocent purchaser. 
His counsel combat this conclusion, but the authorities fully 
support it. Wood v. Krebbs, 30 Grat. (71 Va.) 708, 714: Jame- 
son v. Rixey, 94 Va. 342, 348, 26 S. E. 861, 64 Am. St. Rep. 
726; Flanary v. Kane. 102 Va. 547, 552, 46 S. E. 312. 681. As 
between Walker and Elam, therefore, Walker is plainly entitled 
to priority. 

\2] Coming now to consider the judgment of the Charlottes- 
ville Hardware Company, it seems equally clear that as to this 
claim also the Walker deed of trust must be given precedence, 
for the reason that until Walker's debt is paid there is no in- 
terest in J. R. Elam upon which the judgment can attach as 
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a lien. It is argued that this view denies to the judgment cred- 
itor the benefit of the registry statutes, but, as will hereinafter 
more fully appear, the question at issue is controlled by consid- 
erations which are not in conflict with, but overreach and are 
entirely independent of, the provisions of the recording acts. 

The deed of conveyance dated August 22, 1912, from Walker 
to J. R. Elam, and the deed of trust of the same date from 
Elam to Walker, were plainly intended by the parties to operate 
simultaneously, and they were expressly declared to be "parts 
of the same transaction." It affirmatively appears that the deed 
of trust was executed, acknowledged, and delivered, though not 
recorded for more than a year. In the absence of proof to the 
contrary (and there is no proof or contention to the contrary), 
the presumption is that the two instruments were executed si- 
multaneously. Summers v. Darne, infra, 31 Grat. 791. The 
legal result is that there was, as against Walker's debt, no bene- 
ficial, but merely an instantaneous or transitory, seisin in Elam, 
and not such an interest as could become subject to the lien of 
either prior or subsequent judgments. 

The conclusion which results in awarding the fund in this case 
to Walker is just and reasonable, and is amply sustained by au- 
thority. 

In Summers v. Darne, 31 Grat. (72 Va.) 791, at page 801, 
Judge Staples says : 

"The creditor is in no just sense treated as a purchaser. He 
has no equity whatever beyond what justly belongs to the debtor. 
*• * * When, therefore, land is conveyed, and the purchaser 
at the same time gives back a mortgage or other incumbrance to 
secure the purchase money, he does not thereby acquire any such 
seisin or interest as will entitle his wife to dower, or his cred- 
itor to subject the land to his debts discharged of the mortgage. 
In such cases the deed and mortgage are regarded as parts of 
the same contract, and constitute but a single transaction, in- 
vesting the purchaser with the seisin for a transitory instant 
only." 

In Cowardin v. Anderson, 78 Va. 88, it appeared that Wm. 
Coulling had taken a deed for land dated May 20, 1872, and had 
given a deed of trust dated May 29, 1872, to secure money which 
J. W. Courtney advanced to enable him to make the purchase. 
The first-mentioned deed was acknowledged on May 27, and the 
second (the deed of trust) on May 30, 1872, and both were de- 
livered on the last-named day, but neither one was properly re- 
corded. There was a sale under the deed Of trust, and a con- 
veyance on June 16, 1875, to a corporation which subsequently 
conveyed the land to W. L. Cowardin. In the meantime, on Feb- 
ruary 16, 1875, J. A. Anderson had obtained a judgment against 
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Coulling, and subsequently brought suit to subject the land to his 
judgment, evidently relying upon the defective recordation of 
the deed of trust. It was held, reversing the decree of the chan- 
cery court, that Coulling took no interest in the land which could 
be made liable for the judgment, and the bill was dismissed. 
Judge Lewis, delivering the opinion in that case, said : 

"The testimony shows that the deed from Courtney to Coulling 
and the trust deed from Coulling and wife to Courtney and Wal- 
ford were delivered at the same time, and were intended by the 
parties to operate simultaneously. The two deeds must, there- 
fore, be treated, not as separate and distinct contracts, but as 
constituting one and the same transaction. And hence it results 
that Coulling acquired a transitory seisin only, and not such an 
interest in the land as became subject to the lien of a judgment 
against him in preference to the 'deed of trust. 

"This is a doctrine well established and frequently applied. It 
is stated almost in the words employed by Judge Staples in Sum- 
mers v. Darne, supra, and by Chancellor Kent in his Commenta- 
ries, vol. 4, pp. 173, 174, where he says: 'In one instance a mort- 
gage will have preference over a prior docketed judgment, and 
that is the case of a sale and conveyance of land, and a mort- 
gage taken at the same time in return to secure the payment of 
the purchase money. The deed and the mortgage are considered 
as parts of the same contract, and constituting one act; and jus- 
tice and policy equally require that no prior judgment against 
the mortgagor should intervene and attach upon the land during 
the transitory seisin to the prejudice of the mortgage.' 

"The same principle has been recognized in numerous cases. 
Holbrook v. Finnev, 4 Mass. 566 [3 Am. Dec. 243] ; Clark v. 
Munroe, 14 Mass. 351 ; Stow v. Tifft, 15 Johns, 458 [8 Am. Dec. 
266] ; Banning v. Edes, 6 Minn. 402 [Gil. 270] ; Clark v. Butler, 
32 N. J. Eq. 664. And it applies equally in favor of a third per- 
son who advances the purchase money, and at the time of the 
conveyance takes a mortgage on the land for his indemnity. 4 
Kent's Coram. 30; Curtis v. Root, 20 111. 53; Kaiser v. Lembeck, 
55 Iowa, 244 [7 N. W. 519] ; Moring v. Dickerson, 85 N. C. 466; 
Clark v. Munroe, supra. 

"Having thus shown that Coulling was at no time invested with 
such an interest in the land, as against the trust deed, as could be 
subjected to the claims of judgment creditors, whose judgments 
had been previously obtained and docketed, there is no reason 
why a creditor, with a judgment subsequently obtained, should, 
because of the failure to record the trust deed, occupy a more 
favorable position, or require any better right than Coulling him- 
self had, in whose shoes he must stand. The error in the ruling 
of the chancery court grows out of the idea that the trust deed 
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was a separate and distinct contract, instead of being, as we nave 
seen it was, merely a part of a transaction, of which the other 
part was the deed of bargain and sale from Courtney to Coulling." 

This case of Cowardin v. Anderson was expressly approved, in 
the subsequent case of Straus v. Bodeker, 86 Va. 543, 548, 10 S. 
E. 570, and the underlying reason upon which the decision in 
both cases rests, namely, that the right of the judgment creditor 
is limited to the debtor's beneficial interest in the land at or after 
the date of the judgment, has been time and again emphasized 
by this court. See Borst v. Nalle, 28 Grat. (69 Va.) 423, 433; 
Shipe, Cloud & Co. v. Repass, 28 Grat. (69 Va.) 716, 723 ; Sum- 
mers v. Dame, supra ; Coldiron v. Asheville Shoe Co., 93 Va. 364, 
372, 25 S. E. 238 ; Dingus v. Min. Imp. Co., 98 Va. 737, 748, 37 
S. E. 353. 

The principle of the foregoing cases, in its special application 
to contests for priority between purchase-money mortgages and 
judgments, has been given wide recognition and approval. 

Mr. Raleigh Minor, at section 693, p. 774, of the first volume 
of his work on Real Property, in a discussion of the rationals of 
the cases last above cited, says : 

"And for the same reason, if land be sold to a judgment debtor, 
and, as a part of the same transaction, he reconveys it to a trustee 
to secure the purchase money, he will not have acquired such a 
beneficial interest in the land as will permit the lien of the judg- 
ment to attach to any part of it except the equity of redemp- 
tion." 

See, also, to the same effect, 1 Jones on Mortgages (5th Ed.) 
§ 470; 1 Black on Judgments, § 447; 2 Devlin on Real Estate 
(3d Ed.) § 643 ; 2 Freeman on Judgments, p. 648, § 357 ; 23 Am. 
& Eng. Encyc. (2d Ed.) 467, 469; 27 Cyc. 1180, and cases cited 
in note 95. 

There is apparently some slight conflict in the authorities re- 
garding the effect of a failure to record a purchase-money mort- 
gage of the kind here involved. Whether this is due to varying 
provisions in the registry laws of the several states, or to confu- 
sion of thought or inaccurate diction, we need not stop to in- 
quire; since it is entirely clear, in the light of the Virginia au- 
thorities, that our registry statutes do not affect the question be- 
fore us. Until Walker's debt is paid J. R. Elam's title is not such 
as to be subject to the lien of either prior or subsequent judgment 
creditors, and the question of recordation is wholly immaterial. 
This point was expressly decided in Cowardin v. Anderson, 
supra, and is, moreover, an obviously necessary deduction from 
the case of Summers v. Darne, supra, and other Virginia cases 
of the same type cited above. 

As was said by Judge Christian in Shipe, etc. v. Repass, supra : 
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"The question is not to be determined by the provisions of the 
registry acts. It must depend upon principles ' outside of and in- 
dependent of those acts. Whether the contract of sale was re- 
corded or not can make no difference. The lien of the judgment 
creditor operates only on the estate which belongs to the debtor." 

See, also, Dingus v. Min. Imp. Co., supra, and 23 Am. & Eng. 
Ency. L. (2d Ed.) 467. 

Having reached the conclusion that the Walker deed of trust 
is primarily entitled, to precedence over the Hardware Company's 
judgment, as well as over the G. W. Elam deed of trust, it be- 
comes unnecessary and immaterial to decide the other questions 
which were so ably and entertainingly discussed in the opinion 
of the judge of the circuit court and in the oral arguments and 
briefs of counsel. 

The decree will be reversed, and the cause remanded for fur- 
ther proceedings to be had not in conflict with the views ex- 
pressed in this opinion. 

Reversed. 

Keith, P., absent. 

Note. 

Priority of Deed of Trust Executed Simultaneously with Convey- 
ance over Prior or Subsequent Liens. — The point which came before 
the Supreme Court of Virginia in the case of Charlottesville Hard- 
ware Cov v. Perkins (Va.), 86 S. E. 869, was by no means a new one 
in America nor was it without precedent in this state. The American 
courts are almost unanimous in giving priority to mortgages and 
deeds of trust executed simultaneously with a conveyance of land, 
over prior or subsequent liens. 

In deciding such priority the Illinois court said in Curtis v. Root, 
22 111. 53, 57: "It is a principle of law too familiar to justify a refer- 
ence to the authorities, that a mortgage given for the purchase money 
of land, and executed at the same time the deed is executed to the mort- 
gagor, takes precedence of a judgment against the mortgagor. The execu- 
tion of the deed and of the mortgage being simultaneous acts, the 
title to the land does not for a single moment rest in the purchaser, 
but merely passes through "his 'hands and vests in the mortgagee 
without stopping at all in the purchaser, and during such instanta- 
neous passage, the judgment lien cannot attach to the title. This 
is the reason assigned by the books, Why the mortgage takes prece- 
dence of the judgment rather than any supposed equity which the 
vendor might be supposed to have for the purchase money; though that 
consideration may have originated the rule at the first. Indeed, 
nearly all ithe cases to be met with are cases where the mortgage 
has been given to. the vendor and for the purchase money." 

The Virginia Supreme Court has decided in numerous cases that 
where no statutory enactment intervenes, the judgment creditor can 
acquire no better right to his debtor's estate than the latter himself 
has. The creditor takes the property or applies it to the satisfac- 
tion of his lien in subordination to all the equities which exist at the 
time in favor of third persons, and a court of chancery will limit 
the lien of the judgment to the actual interest the debtor has. The 
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creditor is in no just sense treated as a purchaser. He has no equity 
whatever beyond what justly belongs to the debtor. See Floyd v. Hard- 
ing and Borst v. Nalle reported in 28 Gratt. 401, 423. When, therefore, 
land is. conveyed and the purchaser at the same time gives back a mortgage 
or other incumbrance to secure the purchase-money, he does not 
thereby acquire any such seisin or interest as will entitle his. wife 
to dower, or his creditor to subject the land to his debts discharged 
of the mortgage. In such cases the deed and mortgages are regarded 
as parts of the same contract, and constitute but a single transac- 
tion, investing the purchase with seisin for a transitory instant only. 
In, the same manner a deed of defeasance forms with the principal 
deed but one agreement, although it be by a separate and distinct 
instrument. Gilliam v. Moore, 4 Leigh, 32; Wilson v. Davidson, 2 
Rob. R. 384, 398; Summers v. Darne, 31 Gratt. (Va.), 791, 800; 
Cowardin v. Anderson, 78 Va. «8; iStraus v. Bodeker, 86 Va. 543, 10 
S. E. 570. In Straus v. Bodeker, 86 Va. 543, 10 S. E. 570, it was said: 
" 'In one instance a mortgage will have preference over a prior dock- 
eted judgment, and that is the case of a sale and conveyance of 
land, and a mortgage taken at the same time in return to secure 
the payment of the purchase money. The deed and the mortgage 
are considered as parts of the same contract, and constituting one 
act; and justice and policy equally require that no prior judgment 
against the mortgagor should intervene and attach upon the land 
during the transitory seisin, to ithe prejudice of the mortgage.' And 
again, in the same case, it is said: 'And it applies equally in favor 
of a third person, who advances the purchase money, and, at the 
time of ithe conveyance, takes a mortgage on the land for his in- 
demnity;' citing, also, 4 Kent, Comm. 30; Curtis v. Root, 20 111. 523; 
Kaiser v. Lembeck, 55 Iowa 244, 7 N. W. Rep. 519; Moring v. Dick- 
erson, 85 N. C. 4&6; Clark v. Monroe, 14 Mass. 351." Coke's Appeal, 
23 Pa. St. 186, 62 Am. Dec. 328. 

In a similar case where A. sold and conveyed land to B., taking 
a mortgage to secure the payment of the purchase money, C. hav- 
ing a judgment against B., it was held that the land was liable to 
the mortgage before it was to the judgment. In the case of a sale 
and conveyance of land, and a mortgage, taken at the same time, 
in return, to secure the payment of the purchase money; the deed 
and the mortgage are considered as parts of the same contract, con- 
stituting one act; and justice and policy equally require that no 
prior judgment against the mortgagor should intervene and attach 
upon the land, during the transitory seisin, to 'the prejudice of the 
mortgagee. , Scott, Carhart & Co. v. Warren, 21 Ga. 408. 

In Courson v. Walker, 94 Ga. 175, 21 S. E. 287, it was said: "This 
case is controlled by the decision in Raisin v. Swann, 79 Ga. 703, 
4 S. E. 882, where it was held that a mortgage to secure purchase 
money — a mortgage being executed simultaneously with the purchase — has 
priority over the lien of an existing judgment agaiifst the purchaser 
and mortgagor. * * * We think the reasoning of the court in 
the decision above referred to applies as well where a part of the 
purchase money is paid as where none of it is paid, in that case the court 
said: 'The presumption is that Swann, Stewart & Co. would not 
have sold Dukes the mule unless he had given this mortgage to 
secure the purchase money. * * * For aught that appears in the 
record, Swann. Stewart & , Co. credited him exclusively upon the 
faith of the property. They sold him the mule on the condition .that 
it was to stand as a" security for the purchase money.' " 

And the same rule applies whether the mortgage or deed of trust 

—3 
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is given to the vendor or to a third person who advances purchase 
money for the vendee. Where a mortgage on land is given to one 
who has advanced the purchase money therefor, and executed at 
the same time with the deed which confers title on the mortgagor, 
the making of the two deeds is considered as but one transaction; the 
seisin of the mortgagor is but an instantaneous one, to which prior 
encumbrances on his estate will not attach; but the mortgage to 
secure the purchase money will take precedence of all other liens 
or encumbrances. Moring v. Dickerson, 85 N. C. 466; Peet v. Beers, 
4 Ind. 46; Bunting v. Jones, 78 N. C. 242; Holbrook v. Finney, 4 
Moss. 566; Curtis v. Root, 20 111. 53; Straus v. Bodeker, 86 Va. 543, 
10 S. E. 570. 

In Kaiser v. Lembec, 55 Iowa 244, 7 N. W. 519, the court said: 
"The law is well settled that a mortgage for purchase money, made 
at the time of the conveyance of the property, is entitled to prefer- 
ence over previous judgments against the purchaser, and we think 
that the same equitable considerations which demand that a pur- 
chase-money mortgage shall be entitled to priority over other liens, 
prior in point of time, require that if a third person advances the 
purchase money, and takes a mortgage from the purchaser, he 
should be protected the same as though the mortgage were executed 
to the vendor; and such seems to be the rule of the authorities." 

In Jackson v. Antrim, 15 John (N. Y.) 477, and in Haywood v. 
Nooney, 3 Barb. (N. Y.) 645, it was held that where a purchaser of 
land, at the same time he receives a conveyance, executes a mort- 
gage to a third person, who advances the purchase money for him, 
such mortgage is entitled to the same preference over a prior judg- 
ment as it would have had if it had been executed to the vendor 
himself. In Haywood v. Nooney, supra, it is said: "In its legal 
effect it is the same as though the purchaser had executed his mort- 
gage to the vendor for the purchase money, and he had assigned it 
to the party advancing the money." 

In Curtis v. Root, 20 111. 53, where it was held that a mortgage 
for the purchase money of land, executed simultaneously with the 
deed, took precedence of a judgment against the mortgagor, whether 
the mortgage was to the vendor or to another who actually advanced 
the means to pay the purchase money, it is said: "In point of right 
and principle it can make no difference whether the mortgage is 
given to the vendor for the purchase money, or to another who 
actually advances the means to pay the purchase money to the 
vendor." 

Though the point has been before the courts but few times it 
would seem on reason and principle that the rule as applied to prior 
liens should also be applied to subsequent liens. These cases pro- 
ceed upon the idea that the seisin of the mortgagor is only eo 
instanti for the purpose of conveying back the property as a se- 
curity for the debt, and this being the case the mortgagor has no 
beneficial interest in the property after such instantaneous convey- 
ance. 

It has. often been decided by the Virginia court that the judgment 
creditor can require no better right to the estate than the debtor has 
when the judgment is recovered. He takes it subject to every lia- 
bility under -which the debor held it and subject to all the equities 
which exists at the time in favor of third parties, and a court of 
chancery will limit the lien of the judgment to the actual interest 
which the debtor has in the estate. Floid v. Harding, 29 Gratt. (Va.) 
401. 
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On this authority the debtor's rights are inferior to the mortgagee 
and subsequent lienholders will take only such rights as the mort- 
gagor has. 

This point arose early in Virginia in Utterback v. Cooper, 28 Gratt. 
(Va.) 233. In that case A sold to his son U a tract of land, taking 
his bonds for the purchase money, and a deed of trust on the land 
to secure them. He died, and his son U qualified as his adminis- 
trator. Shortly afterwards U obtained a loan of money and stock 
from C, and gave a deed on this same land to secure it. Upon a 
bill by C against the administrator de bonis non of A, and U and 
his sureties on his official bond, to enforce his lien; the court being 
of opinion, from all the evidence, that U had not paid any part of 
his debt to A, though he represented to C he had done it, and that 
he was fraudulently trying to get rid of the lien in favor of A, in 
order to raise money for his own purposes, and that C either knew, 
or might have known, if he had wished it, the facts, and made the 
loan with a knowledge of them, or in willful ignorance. It was held 
in favor of A's estate and U's sureties, that the lien to secure A's 
debt was a valid subsisting lien, and had preference of the lien of C. 

The same rule has also been applied in regard to dower rights, 
and, since the wife's dower is the most favored right in the law, it 
would seem that holdings refusing her such right, should be very 
decisive authority for refusing less favored lien holders priority. 
Where the seisin of the husband is instantaneous, or passes from 
him eo instanti that he acquired it, his widow is not entitled to dower. 
So, where land is conveyed to the husband during coverture, who, 
at the same time, executes a mortgage to the grantor, to secure the 
consideration money, the seisin of the land is but for an instant in 
the grantee, and is immediately revested in the grantor, and. conse- 
quently, the widow of the grantee cannot claim her dower in the 
premises. Where two instruments relating to the same subject are 
executed at the same time, they are to be taken in connection, as 
forming parts of the same agreement; as where a conveyance of 
land and a deed to secure the purchase money are executed at the 
same time; the effect of which transaction is, that if the price of 
the land shall not be paid at the stipulated time, the grantor shall 
be reseised of the land, free of the mortgage: and whether such an 
agreement be contained in one and the same instrument, as it well 
may be, or in distinct instruments, can make no difference as to the 
effect. Stow v. Tifft, 15 Johns. (N. Y.) 458; Summers v. Darne. 31 
Gratt. (Va.) 791. 

In dealing with this point the Nortli Carolina court said: "The 
deed from the vendor to Jones, and his mortgage to the plaintiff, 
were to be, and were, concurrent acts. And concurrent acts are to 
be considered as one act. The title did vest, but it did not rest, 
in Jones, but 'like the borea-lis race, that flits ere you can point its 
place.' And it was as if the title had passed directly from the 
vendor to the plaintiff. But even if this were not so, and if the 
deed had been made and delivered to Jones, and he had made no 
mortgage to plaintiff, yet under the agreement aforesaid, and the 
plaintiff's money having paid for the land, there would have been 
an equity in the plaintiff which would have entitled him to call for 
the legal estate, unaffected by dower or homestead. It was not in- 
tended to give the defendant the land, and he paid nothing for it. 
How. then, can he or his wife claim it?" Bunting v. Jones, 78 N. 
C. 242. 243. 

'"If any right accruing through the mortgagor could under the 
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circumstances attach to the land, it must have been that of dower, 
since that of all rights is most favored by the law, and yet so ob- 
servant was the court of the intention of the parties and so careful 
to give effect to it that it would not allow it to be defeated, even by 
the wife's claim of dower. To the very same import are the other 
authorities cited, of Holbrook v. Finney,. 4 Moss. 566, Clarke v. Mun- 
roe, 14 Moss. 351, and Stow v. Tifft, 15 Johnson (Moss.) 458. These 
cases proceed upon the idea that the seisin of the husband was but 
for an instant, and that it was not intended to be in him beneficially 
at all, or for his own use, but that the real purpose was- to put the 
title in the mortgagee as a security for his money advanced, and 
that the husband was, a mere conduit pipe or medium of conveyance. 
But we are not left to reason from analogy merely in regard to the 
point; on the contrary we have to guide us the. decisions of several 
courts of eminent respectability. In Jackson v. Austin, 15 John. 477, 
and Haywood v. Nooney, 3 Bart. (N. Y.) 643," Moring v. Dicker- 
son, 85 N. C. 46«, 470. 

C. N. Cox. 



News-Register Co., et al. v. Rockingham Pub. Co., Inc. 

Nov. 11, 1915. 
[86 S. E. 874.] 

1. Judgment (§ 569*) — Res Judicata — Denial of Injunction Pend- 
ing Suit. — The refusal to grant, on application of one of two cor- 
porations, who had formed a partnership to publish a newspaper, an 
injunction restraining the business manager, a large stockholder in 
the other corporation, from further activity in the firm affairs, made 
by a judge in vacation, on the ground that the contract between the 
corporation was ultra vires, was not res judicata of the issues in 
another suit between the parties asking for a receiver and distribu- 
tion of assets of the partnership. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 998; Dec. 
Dig.. § 569.* 6 Va.-W. Va. Enc. Dig. 361.] 

2. Partnership (§ 325*) — Dissolution — Receivership. — Where a part- 
nership in the newspaper publishing business is dissolved because 
of such internal dissensions that no fair division of its- assets can be 
made by the parties themselves, it is proper to appoint a receiver 
to administer the affairs of the firm pending settlement and distri- 
bution, and to enjoin interference therewith. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 757-767; 
Dec. Dig. § 325.* 10 Va.-W. Va. Enc. Dig. 880.] 

3. Corporations (§ 379*) — Powers — Forming Partnership— Grants 
of Charter. — There being nothing essentially illegal in the formation 
of a partnership by two corporations, its legality depends solely upon 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



